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Summary 

This report examines the original intent and purpose of the Berry Amendment and legislative 
proposals to amend the application of domestic source restrictions, as well as potential options for 
Congress. In order to protect the U.S. industrial base during periods of adversity and war, 
Congress passed domestic source restrictions as part of the 1941 Fifth Supplemental Department 
of Defense (DOD) Appropriations Act. These provisions later became known as the Berry 
Amendment. The Berry Amendment (Title 10 United States Code [U.S.C.] §2533a, Requirement 
to Buy Certain Articles from American Sources; Exceptions) contains a number of domestic 
source restrictions that prohibit DOD from acquiring food, clothing (including military uniforms), 
fabrics (including ballistic fibers), stainless steel, and hand or measuring tools that are not grown 
or produced in the United States. The Berry Amendment applies to DOD purchases only. 

On January 31, 2014, DOD issued a solicitation designed to conduct market research to assess the 
marketplace for the availability of American-made shoes fully compliant with the Berry 
Amendment. According to one February 2014 press report, four firms have told the Defense 
Logistics Agency that they could produce U.S. -made athletic footwear for military personnel. 

H.R. 1960, the House-proposed National Defense Authorization Act (NDAA) for FY2014, was 
introduced in the House on May 14, passed the House in a recorded vote (315-108) on June 14, 
and was referred to the Senate on July 8, 2013. The bill contained several provisions which 
would, if enacted into law, impact domestic source restrictions under the Berry Amendment, 
including the procurement of American flags, footwear for enlisted service members, contracts 
for textiles and clothing, and periodic audits by the Inspector General on contracts for goods and 
services. 

S. 1197, the Senate -proposed NDAA for FY2014, was introduced on June 20, 2013, and referred 
to the Armed Services Committee. Senate Report (S. Rept.) 113-44, which accompanied S. 1 197, 
directed both DOD and the Army to study the status of domestic sourcing for athletic footwear for 
enlisted members, and to determine if there were sufficient quantities and with the appropriate 
qualities to meet the needs and requirement of DOD. The committee also directed DOD to submit 
a report to Congress including any audits or auditing policy, investigations and enforcement, and 
other requirements relating to DOD’s contracting for textiles, clothing, and athletic footwear. 

RL. 113-66, the NDAA for FY2014 (H.R. 3304) was signed into law on December 26, 2013. The 
Berry Amendment-related provisions proposed in H.R. 1960 and S. 1197 were not entirely 
incorporated into the enacted bill. A discussion was provided in the legislative text and joint 
explanation statement which accompanied H.R. 3304. 

Some policy makers believe that policies like the Berry Amendment contradict free trade policies, 
and that the presence and degree of such competition is the most effective tool for promoting 
efficiencies and improving quality. On the other hand, some other policy makers believe that key 
domestic sectors (like manufacturing) need the protections afforded by the Berry Amendment. 

The debate over the Berry Amendment raises several questions, among them (1) If the United 
States does not produce a solely domestic item, or if U.S. manufacturers are at maximum 
production capability, should DOD restrict procurement from foreign sources; and (2) to what 
extent do U.S. national security interests and industrial base concerns justify waiver of the Berry 
Amendment? 
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Major Developments 

Defense Logistics Agency Issues Formal Notice for American-made 
Shoes 

On January 31, 2014, DOD issued a solicitation designed to conduct market research to assess the 
availability of American-made shoes fully compliant with the Berry Amendment. 1 The 
solicitation appeared in Federal Business Opportunities, and stated that there is no current 
contract for shoes, or a guarantee that a contract is or will be forthcoming. Excerpts of the 
solicitation follow. Responses to the solicitation were requested by February 18, 2014. 

In order to assess the marketplace, we request interested providers identify all Berry 
Compliant Athletic (Running) shoes being sold in the commercial marketplace to 
include: (1) a general description of each item, including the various fits and sizes, (2) the 
volume of commercial sales for each of those products for the past 1 to 3 years, (3) cost 
and/or selling price, (4) manufacturing capacity of those items to include any minimum 
order quantities, economic production quantities as well as monthly and annual maximum 
production capabilities (5) production lead time and (6) manufacturing location. 

For those capable of manufacturing a domestically Compliant Athletic (Running) Shoe 
but have not yet produced or sold any, please provide, to the extent possible, the 
information requested above along with any additional actions you would need to take in 
order to make those products available in the commercial marketplace. 

Additionally, please be sure to confirm that your product offering is fully domestic, 
including all components materials and subcomponent assemblies. 2 

According to one press report, DLA has announced that four companies have reported being 
capable of producing 100% domestic, U.S.-made, athletic footwear for military personnel. 3 

H.R. 3304, the National Defense Authorization Act for FY2014 

RL. 113-66, the NDAAfor FY2014 (FI.R. 3304) was signed into law on December 26, 2013. 
Some of the Berry Amendment-related provisions proposed in FI.R. 1960 and S. 1197 were not 
incorporated into the enacted bill. A discussion was provided in the joint explanation statement 
which accompanied the bill. Excerpts appear below. 4 



1 252.225-7012 Preference for Certain Domestic Commodities. 

“ Defense Logistics Agency. Athletic Footwear-Berry Compliant. Solicitation Number SPE1C1, January 31, 2014, at 
Iittps://www.fbo.gov/?s=opportunity&mode=form&id=c05c58a24e25bc85al6b8ddf7a34c7ec&tab=core&_cview=0. 
For press reports, see “Only in the USA: Lawmakers push for American-made, military-issue sneakers for recruits. Air 
Force Times, February 17, 2014. Accessed online at http://www.airforcetimes.com/article/20140218/NEWS07/ 

302 1 8002 1/Lawmakers-push-American-made-military-issue-sneakers. 

3 Wright, Austin. Four Firms Answer DOD Call For U.S.-Made Sneakers. Politico Pro online, February 24, 2014. 
According to the article, Stacey Hajdak from DLA Troop Support spoke on behalf of DLA. CRS attempted to contact 
DLA on February 21, 2014 but did not receive a response. 

4 P.L. 113-66 was signed into law on December 26, 2013. See Legislative Text and Joint Explanatory Statement to 
accompany H.R. 3304 (Committee Print). 
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Compliance with domestic source requirements for footwear furnished to 
enlisted members of the Armed Forces upon their initial entry into the 
Armed Forces 

The House bill contained a provision (Section 839) that would amend section 418 of title 
37, United States Code, by requiring the Department of Defense to issue athletic footwear 
compliant with the requirement detailed in section 2533a of title 10, United States Code, 
to members of the Armed Forces upon their initial entry in lieu of a cash allowance. 

The Senate committee reported bill contained no similar provision. 

The agreement does not contain the provision. 

We note that Congress passed the Berry Amendment in 1941 to ensure that American 
soldiers train and operate, to the greatest extent practicable, in American-made materials. 
The Berry Amendment specifically covers footwear listed in Federal Supply Class 8430 
or 8435. 

The Army, in 2001, and the Air Force, in 2008, have moved away from issuing athletic 
footwear to new recruits. Instead, new recruits are given an allowance to acquire athletic 
footwear from the service exchange. 

During this period of time, no athletic footwear was available that could have met the 
requirements of the Berry Amendment without a waiver. It has been reported that at least 
one domestic contractor is now producing such footwear. 

Therefore, we direct the Under Secretary of Defense for Acquisition, Technology and 
Logistics to issue a Sources Sought to determine whether there are any domestic 
manufacturers of Berry Amendment compliant athletic footwear that meets the 
Department’s requirements. 

We further direct that any responses to the Sources Sought be evaluated by the Defense 
Logistics Agency and an independent entity to determine whether (1) such offered 
athletic footwear meets the requirements of the Berry Amendment and (2) whether 
Department requirements are actually met. Such review should consider the various sizes 
and fits of athletic shoes offered, cost, and capacity of suppliers to meet military 
requirements. 5 



Periodic audits of contracting compliance by the Inspector General of the 
Department of Defense (Section 1601) 

The House bill contained a provision (Section 1601) that would require the Inspector 
General of the Department of Defense to conduct an audit of the Department’s 
compliance with contracting 

practices and policies related to procurement under section 2533aof title 10, United States 
Code, which pertains to the requirement to buy certain articles from American sources 
and is frequently referred to as the “Berry Amendment.” This section would also require 
the Inspector General to include the findings of such periodic audits as part of the 
semiannual report transmitted to congressional committees as required by the Inspector 
General Act of 1978 (P.L. 95-452). 

The Senate committee-reported bill contained no similar provision. 



5 P.L. 113-66. See Legislative Text and Joint Explanatory Statement accompanying H.R. 3304 (Committee Print.), 
pages 607-608. 
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The agreement contains the provision with a clarifying amendment. 6 
See the following excerpt from H.R. 3304. 

Section 1601. Periodic Audits of Contracting Compliance by Inspector General of 
the Department of Defense 

(a) Requirement for Periodic Audits of Contracting Compliance-The Inspector General of 
the Department of Defense shall conduct periodic audits of contracting practices and 
policies related to procurement under section 2533a of title 10, United States Code. 

(b) Requirement for Additional Information in Semiannual Reports-The Inspector 
General of the Department of Defense shall ensure that findings and other information 
resulting from audits conducted pursuant to subsection (a) are included in the semiannual 
report transmitted to congressional committees under section 8(f)(1) of the Inspector 
General Act of 1978 (5 U.S.C. App.). 7 

H.R. 1960, the House-proposed National Defense Authorization Act 
for Fiscal Year 2014 

H.R. 1960 was introduced in the House on May 14, passed the House in a recorded vote (315- 
108) on June 14, and was referred to the Senate on July 8, 2013. The bill contained several 
provisions which would, if enacted into law, impact domestic source restrictions. 

• Section 817 would have amended 10 U.S.C. 2533b by requiring the procurement 
of American flags to come from domestic sources; 8 

• Section 833 would have required DOD to report to Congress, within 180 days of 
enactment of the act, on supply chain vulnerabilities during sole source 
procurement. The report would include a list of the components in the DOD 
supply chain for which one supplier controls over 50% of the global market, a list 
of supply chain parts where there is inadequate information to determine whether 
there is a single source for components, as well as the Secretary of Defense’s 
recommendations on which single source suppliers create vulnerabilities and 
recommendations on how to reduce them; 

• Section 839would have required DOD to meet domestic sourcing requirements 
for footwear issued to enlisted members, provided that DOD can certify that 
there are at least two domestic manufacturers of footwear that can meet the 
requirements of the Berry Amendment; 9 

• Section 1601 would have required the DOD Inspector General to conduct 
periodic audits of contracting practices and policies related to the Berry 
Amendment. These audits shall be conducted at least once every three years; and 

• H.Rept. 113-102 (which accompanied H.R. 1960) contained two “Items of 
Special Interest” that reflected the Committee’s interest and concern over the 



6 Ibid., p. 698. 

H.R. 3304, Subtitle A. Defense Industrial Base Matters. 
s For further information, see “Department of Defense’s Procurement of American Flags.” 

1 H.R. 2188 (§839) was introduced on May 23, 2013 and referred to the House Armed Services Committee. A 
companion bill, S. 1051, was introduced on the same day and referred to the Senate Armed Services Committee. 
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